The opinion in support of the decision being entered
today was not witten for publication and is not
bi ndi ng precedent of the Board.
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ON BRI EF

Before JERRY SM TH, RUGE ERO and LALL, Administrative Patent
Judges.

JERRY SM TH, Adnmini strative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on the appeal under 35 U.S.C. § 134
fromthe examner’s rejection of clains 1-4, 6, 7, 10, 11, 19,
20 and 22-26. dainms 5, 8, 9, 12, 14-18, 21 and 27-30 stand
w t hdrawn from consideration as being directed to a nonel ected
invention. Claim 31 has been indicated to contain allowable
subject matter. The only pending rejection of claim13 has
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been wi t hdrawn by the exam ner [answer, page 2].
The disclosed invention pertains to a three
di mensi onal display which is swi tchabl e between an
aut ost er eoscopi ¢ node and a stereoscopi ¢ node.
Representative claim1l is reproduced as foll ows:
1. A three dinmensional display, conprising:
an i magi ng system and
at | east one illumnation systemarranged to
illTumnate a first limted region of space in which a three
di mrensional image is viewable in an autostereoscopi c node and
a second region of space which is extended with respect to the
first region and in which the three dinensional image is

viewabl e in a stereoscopi c node,

wherein the three dinensional display is swtchable
bet ween the autostereoscopi ¢ node and the stereoscopi c node.

The exam ner relies on the follow ng references:

Travi s 5,132, 839 July 21, 1992
Faris 5, 264, 964 Nov. 23, 1993

Clains 1-4, 10, 11, 19, 20 and 22-26 stand rejected
under 35 U. S.C. § 102(b) as being anticipated by the
di scl osure of Faris. Clains 6 and 7 stand rejected under 35
U S.C. 8 103 as being unpatentable over the teachings of Faris
in view of Travis. Rat her than repeat the argunents

of appellants or the exam ner, we nake reference to the briefs
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and the answer for the respective details thereof.

OPI NI ON

We have carefully considered the subject matter on
appeal, the rejections advanced by the exam ner and the
evi dence of anticipation and obvi ousness relied upon by the
exam ner as support for the rejections. W have, |ikew se,
revi ewed and taken into consideration, in reaching our
deci sion, the appellants’ argunents set forth in the briefs
along with the examner’s rationale in support of the
rejections and argunents in rebuttal set forth in the
exam ner’ s answer.

It is our view, after consideration of the record
before us, that the evidence relied upon supports the
rejection of clainms 1-4, 6, 7, 10, 11, 19, 20 and 22-26.
Accordingly, we affirm

We consider first the rejection of clains 1-4, 10, 11
19, 20 and 22-26 as being anticipated by the disclosure of
Faris. Anticipation is established only when a single prior
art reference discloses, expressly or under the principles of
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i nherency, each and every elenent of a clainmed invention as
wel | as disclosing structure which is capabl e of perform ng

the recited functional limtations. RCA Corp. v. Applied

Digital Data Systens, Inc., 730 F.2d 1440, 1444, 221 USPQ 385,

388 (Fed. Cir.); cert. dismssed, 468 U S. 1228 (1984); WL.

Gore and Associates, Inc. v. Garlock, Inc., 721 F.2d 1540,

1554, 220 USPQ 303, 313 (Fed. Cir. 1983), cert. denied, 469

U S. 851 (1984).

Clainms 1-4, 10, 11, 19 and 20 stand or fall together
as a single group [brief, page 4], and we will consider the
rejection with respect to i ndependent claim1l as
representative of all the clainms of this group. Wth respect
to claim1, the exam ner has found clear anticipation based on
the disclosure of Faris. Appellants argue that the exam ner
has m sconstrued the neaning of the clai mlanguage.
Specifically, appellants argue that the exam ner has
interpreted the clainmed “regions of space” to be at the
i mgi ng systeminstead of where the three dinensional inage is
vi ewabl e. Appellants further argue that the illum nation
system not the imagi ng system defines the region of space in
whi ch three dinensional inmages are viewable. Finally,
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appel l ants argue that in Faris the sane region of space is
vi ewabl e in both nodes of operation [brief, pages 4-8].

Appel  ants and the exam ner disagree as to what is
di sclosed to the artisan by Figures 5b and 5c of Faris.

Fi gure 5¢c shows the autostereoscopic node of Faris and Figure
5b shows the stereoscopic node of Faris. It is the exam ner’s
position that a portion of the image can be viewed in Figure
5b in a portion of space whereas the sanme portion of the inage
in Figure 5c cannot be viewed. Thus, according to the

exam ner, the region of space where the three dinensional
image is viewable in the stereoscopic node of Faris extends
past the region of space where the three dinensional imge is
vi ewabl e in the autostereoscopi c node of Faris [answer, pages
4-5]. Appellants respond that the illum nation systemin
Faris illum nates the sane regi on of space for both nodes of
operation [reply brief].

The appropriate question to consider is what is neant
by illumnating a first and second regi on of space as recited
inclaiml. The examner finds that a | ocation where an inage
can be seen in Faris means that that |ocation has been
illum nated. Appel l ants argue that a regi on of space which
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isillumnated is determned by the illum nation source and
not by the associated optics.

Al t hough we agree with appellants that an area where
an image is viewable is not necessarily an area which is
illumnated in any way, we do not agree with appellants’
argunents as they relate to Faris. The light source 12 in
Faris radiates |ight out through levels 8, 9, 18 and 19 to the
eyes 24, 25 or to glasses 10. In theory, it is the intensity

of light source 12 which

determ nes how nmuch of the space beyond the light source is
illumnated. Also in theory, the illumnation fromlight
source 12 can reach eyes 24, 25 or glasses 10 provided the
illTumnation is not cut off by optical filters. W agree with
the exam ner that the polarizing filters 21 in Faris determ ne
what areas of space are illumnated by |ight source 12 because

these filters determ ne whether light fromthe |ight source

gets to those areas. Thus, as noted by the exam ner, |ight
fromlight source 12 can illumnate an area to the far right
of Faris’ Figure 5b which illumnation in the sane area is cut
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off by the polarizing filters in Faris’ Figure 5c.

In summary, we find that the |light source 12 in Faris
illum nates an area of space determ ned by the intensity of
the light source and the associ ated optical el enents which
determ ne whether light fromthe |ight source gets through
W agree with the exam ner that there are regions of space
above layer 19 that are illumnated by |light source 12 as | ong
as the light is not cut off by polarizing filters 21. Since
the polarizing filters of the autostereoscopic node are pl aced
differently fromthe polarizing filters of the stereoscopic

node, these regions of space are different from each other

Thus, we agree with the exami ner that the illum nation system
of Faris illumnates two different regions of space in which

the three dinensional inage is viewable. Accordingly, we
sustain the anticipation rejection of clainms 1-4, 10, 11, 19
and 20.

Claim22 is argued separately by appellants. Wth
respect to claim 22, appellants argue that Faris does not
disclose a viewing aid in cooperation with the display in the
aut ost er eoscopi ¢ node [brief, pages 8-9]. The exam ner
responds that he is reading the viewing aid on the control
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mechani sm 20 of Faris. Appellants respond that the display
control mechanism 20 of Faris does not allow an observer to
view a three dinensional image in the stereoscopic node and is
not a viewing aid as required by claim22 [reply brief].

We agree with the position argued by the exam ner.
Control mechanism 20 of Faris switches the display between the
aut ost ereoscopi ¢ node and the stereoscopic node. Since the
switch determ nes what node the device is in, the switch
operates to permt an observer to see the three dinensional
imge in the stereoscopic node [claim19]. The switch also
cooperates with the display in the autostereoscopi c node
[clai m 22] because it holds the display in that node. Thus,
we agree with the exam ner that the invention as broadly
recited in claim22 is fully net by the disclosure of Faris.

Clains 23-26 are separately argued as a single group
by appellants [brief, page 4]. Wth respect to
representative, independent claim 23, appellants argue that
Faris does not teach or suggest use of a viewing aid in an
aut ost er eoscopi ¢ node of operation to reduce cross-tal k
[brief, page 9]. As noted above, the exam ner reads the

view ng aid on the control nmechanism 20 of Faris. The

- 8-



Appeal No. 1999- 0597
Application 08/592, 812

exam ner also finds that all the elenents of Faris cooperate
to provide a working organi zation of elenments that reduce
cross-talk in both nodes of operation [answer, page 6].
Appel I ants respond that the control mechanism 20 of Faris does
not nmeet the definition of “viewng aid” as set forth in the
specification [reply brief].

A viewng aid is a device or structure which is used
or worn by an observer and nay include spectacles. It is the
exam ner’s position that the display control nechani sm of
Faris is broadly used by an observer in the autostereoscopic
node and that in addition to being a viewing aid, the
mechani sm 20 al so reduces cross-tal k by providing an
appropri ate autostereoscopic display. W agree with the
exam ner that the invention as broadly recited in claim?23 is
fully nmet by the systemdisclosed by Faris. Therefore, we
sustain the rejection of clains 23-26 as anticipated by the
di scl osure of Faris.

We now consider the rejection of clains 6 and 7 under
35 U.S.C. §8 103 as bei ng unpatentabl e over the teachings of
Faris and Travis. The examnm ner indicates why he finds
obvi ousness on pages 5-6 of the final rejection. Appellants
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only argunment in the main brief is that clains 6 and 7 are not
obvi ous over Faris and Travis based on the dependency of these
claims fromclaim1l. The exam ner indicated that this did not
constitute a separate argunent for patentability. Appellants
provi ded additional argunments with respect to clains 6 and 7
in the reply brief.

W w il sustain the rejection of clains 6 and 7 based
on appellants’ failure to make any persuasive argunents in the
original brief. Since an examner is not permtted to respond
to areply brief filed by appellants, we are not inclined to
permt appellants to argue clains for the first tinme in a
reply brief. To allow appellants to argue clains 6 and 7 for
the first time in the reply brief would nerely encourage an
appellant to withhold argunments until the reply brief when the
examner is not permtted to respond. W do not intend to

pronote such a practi ce.

I n concl usi on, we have sustai ned each of the
exam ner’s rejections of the clains on appeal. Therefore, the
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deci sion of the exam ner rejecting clains 1-4, 6, 7, 10, 11,
19, 20 and 22-26 is affirnmed.
No tinme period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

8§ 1.136(a).
AFFI RVED
JERRY SM TH )
Adm ni strative Patent Judge )
)
g
JOSEPH F. RUGE ERO ) BOARD OF PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
PARSHOTAM S. LALL )
Adm ni strative Patent Judge )
JS/ ki
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